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In light of recent changes to 
the Federal Rules of Civil Procedure and recent 
severe sanctions handed down to businesses 
based on their document retention policies 
and behaviors, Golan & Christie LLP believes 
that our business clients should evaluate their 
electronic data storage and retention practices. 
Any member of our litigation staff would be 
happy to assist you if you have any questions 
related to the issues raised in this article.

New Federal Rules Regarding 
Electronic Documents

Electronic Discovery (also known as 
“E-discovery” or “E.D.”) is more complex today 
than ever before. As an example, Rule 26(b)
(2) of the Federal Rules of Civil Procedure was 
recently amended to create two categories of 
electronically stored information: “reasonably 
accessible” and “inaccessible.” For information 
that is reasonably accessible – meaning data 
that can be accessed by a user or member of 
the information technology staff, without 
the help of computer forensic specialists – all 
relevant data sought through E-discovery must 
be produced at the cost of the producing party. 
For information that is inaccessible – meaning 
that the data can only be obtained with the help 
of recovery programs - a party may withhold 
the data because of undue burden or cost of 
production, but only with a demonstration of 
why the information is inaccessible. However, 
even if the information is determined to be 
inaccessible, a requesting party may be able to 
get around that classification with a showing 
of good cause. In such instances, the court will 
consider a list of factors to determine whether 
the cost of production should be shifted to the 
requesting party. It is important to note that 

courts will not look favorably on parties that 
have made data inaccessible due to their method 
of preservation. The producing party does not 
have an explicit duty to preserve evidence in 
an accessible format. However, after litigation 
is reasonably anticipated, the producing party 
will bear the cost of producing any evidence 
preserved in an inaccessible format. Quinby v. 
WestLB, 2006 WL 2597900 (S.D.N.Y. Sept. 5, 
2006) and Joint Venture v. United States, 75 Fed. 
Cl. 432 (Feb. 28, 2007).

Recent Case Law 
Developments

Courts are increasingly less tolerant of parties 
who do not cooperate in the discovery of 
electronically stored information. As phrased 
by one federal judge in Washington D.C., 
addressing a defendant who was unwilling to 
pay the costs of creating an image of certain 
hard drives requested by the plaintiff, “The 
producing party is not relieved of its obligation 
to produce accessible data merely because it may 
take time and effort to find what is necessary.” 
Peskoff v. Faber, 240 F.R.D. 26 (D.D.C. Dec. 
21, 2007). Other courts have been even more 
harsh in the consequences that they have handed 
down to parties whom they believed had not 
taken sufficient action to prevent the destruction 
of electronically stored information. In the 
landmark Zublake decision, the judge instructed 
the jury in an employment discrimination case 
that they should make an “adverse inference” 
against the employer and assume that any 
missing documents or data was damaging to the 
employer’s defense. In other cases, judges have 
awarded costs up to $1,000,000 against parties 
that were unable to adequately defend deletion 
of electronically stored information.
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Tips to Avoid a Claim of Spoliation

The volume of information that a company may have stored electronically can be enormous. 
Unlike information stored in paper formats, electronically stored information is more 
difficult to dispose of. It is dynamic in a way that makes it capable of change even without 
human intervention and the consequences of improper retention and storage can have severe 
consequences. Following these tips will help to avoid an accusation of intentional destruction  
or spoliation: 

1) �Adopt policies and programs that provide rational and defensible guidelines for managing, 
storing, and disposing of electronically stored information. These guidelines should consider 
the business, regulatory, tax, and infrastructure needs of your particular organization. 
Any such program must also include provisions for legal holds to preserve electronically 
stored information related to ongoing or reasonably anticipated litigation, governmental 
investigations, or audits.

2) �Be aware of all activities that can change or destroy electronically stored information such as 
running anti-virus or spyware software, defragmentation, and system updates or patches. One 
point which even technologically savvy business people may not consider is that updating or 
installing new software on a computer can have the effect of rewriting certain data and making 
it irretrievable, such that if your company decides to install a new operating system (such as 
Windows Vista, as an example), and you are in reasonable anticipation of litigation, you may be 
guilty of spoliation of evidence. 

3) �Take steps to ensure employee compliance with all policies and programs, at every level. Courts 
will consider not only a company’s stated policies but also the extent to which these policies are 
actually followed in real life. It may be that one employee who likes to work from home has a 
personal practice of downloading files every evening to a personal thumb drive, even though 
such a practice is not authorized in the company’s electronically stored information policy. If 
the president of the company assures the court that no other sources of electronically stored 
information exist beyond what has been disclosed, and the thumb drive is later uncovered, it is 
the company that would suffer the consequences of that difference between policy and practice 
in reality.

4) �Finally, and most importantly, be prepared to deal with electronically stored information  
well in advance of any litigation. Become as knowledgeable as possible by talking to your 
information technology staff members about what information exists, how it is stored, and how 
it is indexed. As with many things, in the world of Electronic Discovery, an ounce of prevention 
is worth more than a pound of cure. •
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